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IN THE COURTS

The statewide order in Colorado 
suspending most court operations for 
several weeks has created logistical 
snafus. Some judicial districts are try-
ing to hold proceedings that are still 
going forward by phone or video. Once 
court operations return to normal, 
prosecutors and judges will have trial 
backlogs to manage. 

Chief Justice Nathan Coats issued 
an emergency order March 15 limiting 
court operations to emergency mat-
ters, including criminal trials coming 
up on constitutional deadlines. The 
order originally applied through April 
3. Four days later Coats extended the 
suspension of jury trials through at 
least May 16. For matters that are still 
going ahead during limited court func-
tioning, a handful of judicial districts, 
including the 5th, 9th and 16th, have 
specifi cally called for court proceed-
ings to be conducted by phone or video 
when possible.

Although the hangups seem largely 
administrative in nature, the need to 
mitigate the novel coronavirus’ spread 
while keeping courts functioning in 
some capacity has some implications 
for resource differences between ju-
dicial districts that have different 
amounts of manpower and varying 
capabilities to conduct proceedings 
remotely.

Colorado has amended Rule 43, 
which governs the presence of defen-
dants, in the state’s criminal procedure 
rules. It allows defendants to appear 

by audio or video in proceedings such 
as plea entries, sentencing and proba-
tion violation hearings during public 
health crises. 

Christian Champagne, 6th Judicial 
District Attorney, whose jurisdiction 
covers Archuleta, San Juan and La Pla-
ta counties, said his district can use 
video from jail for defendants’ initial 
court appearances, and victims some-
times listen into court proceedings by 
phone. But under typical circumstanc-
es, defendants have the right to con-
front their accusers in court at trial.  

“Generally, the defendants them-
selves have a pretty strong preference 
to appear in person in court, and, al-
most always, the courts honor that,” 
Champagne said. “It’s pretty rare that 
the prosecution is able to use audio 
and video testimony.”

James Bullock, 16th Judicial Dis-
trict Attorney, who has rural Bent, 
Crowley and Otero counties in his ju-
risdiction, said new court challenges 
caused by the coronavirus in his dis-
trict aren’t about technology capa-
bilities. The 16th District courts have 
setups to do proceedings by video, and 
they also allow some matters over the 
phone if necessary, such as for parties 
who live hours away from the court 
their appearance is set in. His district 
doesn’t need to reinvent the technolo-
gy wheel to keep vital court functions 
going during this period of hamstrung 
operations.

“Some of the issues that we are 
facing are how to deal with people who 
need to be in the courtroom,” Bullock 
said. He said it’s diffi cult to remotely 

conduct what he calls “critical event” 
hearings, such as sentencing and pre-
liminary hearings with testimony.

“For the court to hear that evi-
dence, it’s very diffi cult to hear over 
the telephone,” he said.

A few prosecutors said they believe 
the upset in court functioning presents 
a chance for courts to evaluate wheth-
er expanding the types of proceedings 
done remotely makes sense to allow 
permanently. Dan Hotsenpiller, the DA 
in the 7th District, which includes a 
mix of rural and frontier counties, said 
he has thought about the possibility of 
increasing effi ciency with remote pro-
ceedings during his more than two de-
cades as a prosecutor. 

The 7th District includes Gunnison, 
Delta, Montrose, San Miguel, Ouray 
and Hinsdale counties. Hotsenpiller 
said in the early days of his career as 
a prosecutor, he frequently traveled 
to the associate courthouse in Nucla, 
a small town in Montrose County near 
the Utah border.

He said even in the early 1990s, 
he thought, “Wouldn’t it make sense 
if people could appear in any coun-
ty courthouse anywhere in the state 
of Colorado for most of their crimi-
nal proceedings?” he said. I think we 
should rethink entirely how are we 
functioning … and be willing to dis-
card the way we’ve been doing things 
just because we’ve been doing them. 
Technology, to me, is one of the ways 
that we can change the quickest [and] 
the most.”

George Brauchler, the 18th Judi-
cial District Attorney, said expanding 

the use of remote proceedings could 
make sense for criminal matters that 
are judge-driven and don’t require tes-
timony or a jury, such as bail hearings 
and arraignments. He added the work-
from-home mandates in place are a 
chance to evaluate whether working 
from home makes operations more 
effi cient and raises morale among ad-
ministrative staff.

“We should be having those conver-
sations,” Brauchler said. “If … we have 
reverted back to where we were before 
this virus in terms of how we do busi-
ness, we have missed an opportunity.” 

MANAGING 
INEVITABLE BACKLOGS

The chief justice’s emergency order 
suspending jury trials makes an excep-
tion for those facing imminent speedy 
trial deadlines. 

In Colorado, criminal defendants 
have the right to go to trial within 180 
days of pleading not guilty to their 
charges. Prosecutors Law Week spoke 
to said their chief judges haven’t is-
sued specifi c guidelines about how to 
interpret what constitutes an “immi-
nent” speedy trial deadline but rather 
have been negotiating the circum-
stances of individual cases with defen-
dants and defense attorneys.

And on March 23, Attorney Gener-
al Phil Weiser asked courts to extend 
speedy trial deadlines. A news release 
also says he plans to ask the legisla-
ture to clarify public health emergen-
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“We’ve got to think about, 
how do we keep moving 

forward? Not just stop 
everything and deal with 

it in June and July.”

 — 7th District Attorney Dan Hotsenpiller
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tions to coincide with the death pen-
alty repeal for the sake of consisten-
cy and clarity. “I think this is a very 
hard decision, but I applaud [Polis] for 
taking decisive action and not letting 
the fates of these inmates linger,” Mc-
Cann said.

OUTSPOKEN 
OPPOSITION

One of the most outspoken oppo-
nents of the death penalty repeal was 
state Sen. Rhonda Fields (D-Aurora), 
whose son and future daughter-in-
law were killed by Ray and Owens. Ac-
cording to 9News, while Fields knew 
the bill would be signed by the gover-
nor, she was unaware Polis was plan-
ning to commute the sentences of her 
son’s killers the same day. Fields said 
in comments to news outlets and on 
social media Monday that she was 
“disappointed” and “disgusted.”

George Brauchler, 18th Judicial 
District Attorney, issued a searing 
statement Monday criticizing the 
commutations. All three men were 
prosecuted in Brauchler’s district un-
der his predecessors, and he has been 
trying to preserve the sentences since 
he took office more than seven years 
ago. 

In the statement, Brauchler ac-
cused Polis of “political opportun-
ism” and questioned the timing of the 

commutations, which he said weren’t 
urgent.

“What’s the rush?” Brauchler said 
in an interview with Law Week. “The 
only thing I can think of is, the rush 
was: ‘Hey, let’s strike while the iron 
is hot, baby. Let’s bootstrap it onto 
the signing of the repeal of the death 
penalty and bury it in the coronavirus 
news cycle.’”

Brauchler said Polis made his de-
cision “without complying with the 
law.” He cited a statute that requires 
the governor to submit commuta-
tion applications to the DA’s office 
that handled the case for comments, 
which Brauchler said Polis failed to 
do, though he wasn’t certain whether 
Polis intended to act under this stat-
ute. In the clemency orders, Polis cit-
ed his constitutional powers and an-
other statute, both of which grant the 
governor broad authority to commute 
sentences.

Lane said the statute Brauchler 
cited doesn’t apply to Ray and Ow-
ens, who are still in the appeals pro-
cess and never applied for clemency. 
“Under the constitution of Colorado, 
the governor has the power to grant 
clemency whether someone applies 
for it or not,” Lane said. 

“At the end of the day, these are 
three of the biggest, most import-
ant criminal cases in the modern era 
in Colorado,” Brauchler said, and he 
thinks the governor should have con-
sulted him, regardless. Instead, he 
found out about the commutations 

through a Polis administration staffer 
a couple hours before they were an-
nounced. 

“It’s completely disrespect-
ful — and I’m not talking about for 
me,” Brauchler said. “I’m talking 
about for the process. I’m talking 
about for the jurors of the three 
unanimous juries that sentenced 
these horrible murderers to death.” 

WHO SHOULD DECIDE?
Senate Bill 100 was the sixth at-

tempt by Colorado lawmakers in a lit-
tle more than a decade to repeal the 
death penalty. The legislation passed 
in a final House vote on Feb. 26, but 
not without weeks of debate about 
whether the issue should be left to 
voters to decide.

Brauchler blasted lawmakers for 
adding a safety clause to the bill, 
which prevents people from petition-
ing to block legislation from going 
into effect. 

“Even more than that, why didn’t 
the legislature just refer this to the 
ballot for voters to have their say on 
it?” he said. “I know the answer… and 
that is because no state’s voters in 
America have ever repealed the death 
penalty.”

But Gorman of the CCDB said it 
was appropriate for the legislature 
to decide on the death penalty re-
peal: “It’s our position that because 
the legislature is in the role of setting 
all penalties for all criminal offenses, 
this is no exception and [the repeal] 

was a proper legislative action.” 
McCann said she doesn’t think the 

death penalty issue is well-suited for 
a referendum as it’s a constitutional 
issue involving the justice process, 
and elected officials are better po-
sitioned to consider a wide range of 
opinions from voters across the state. 
Ballot initiatives and their outcomes 
are often influenced by which side has 
more money, she added. 

If Coloradans were voting on the 
death penalty today, it’s not clear 
what the outcome would be. A poll 
from 2015 showed 63% of Colorado 
voters supported the death penal-
ty for Aurora theater shooter James 
Holmes. 

But Lane said there has been “a 
sea change” in attitudes about the 
death penalty across the U.S., citing 
a 2019 Gallup poll that showed that, 
for the first time ever, a majority of 
Americans say life imprisonment is 
a better punishment for murder than 
the death penalty. In that nationwide 
poll, 60% favored life in prison, com-
pared to 45% in 2014.

McCann acknowledged it’s a dif-
ficult issue that divides many in 
the state. “I think there are a lot of 
thoughtful and informed people who 
still favor capital punishment, among 
them Rhonda Fields, who is a good 
friend of mine,” McCann said. “And I 
respect that. I just have a strong feel-
ing that this is the proper way for Col-
orado to go.” •

— Jessica Folker, JFolker@circuitmedia.com   
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cies should constitute an exception to 
speedy trial deadlines. 

Suspending trials will create in-
evitable workload bottlenecks once 
the state’s court operations return to 
normal, likely by this summer, and 
prosecutors say they know it’s not rea-
sonable to wait until then to figure out 
how to manage backlogs. 

Caseload mitigation could involve 
negotiations with defendants to waive 
their speedy trial rights or come to 
plea agreements.

“I’m not going to have additional 
resources in June and July,” Hotsenpill-
er said. “We’ve got to think about, how 
we keep moving forward. Not just stop 
everything and deal with it in June and 
July.”

He said pushing for plea agree-
ments out of necessity can mean 
tough compromises for prosecutors. 
Defendants have the right to reject 
plea offers, and prosecutors also may 
feel strongly about the public interest 
of taking certain cases to trial. 

“Fundamentally, our job is to re-
solve cases as best as we can given all 
of the circumstances,” Hotsenpiller 

said. “Circumstances change, and we 
need to keep our eyes on the long-
term goal of an effective resolution.”

As an example of a case where the 
prosecution was limited by a difficult 
practical reality, Hotsenpiller talked 
about a case he had involving a sex 
offense against an underage victim 
in which the victim was committed 
to a mental health facility in anoth-
er state and couldn’t testify, which 
hamstrung the prosecution’s ability 
to prove its case. 

Brauchler said his district has 
gotten the necessary consent to sus-
pend all criminal trials for now. 

Champagne said the limitations 
on Colorado’s court system caused by 
the coronavirus crisis have brought 
the need to use finite prosecution re-
sources smartly into stark relief and 
has forced a “redefine” of what is an 
imminent risk to public safety. 

“It really has sharpened our fo-
cus as to what is critically important 
for public safety right now that we 
deal with to ensure justice is done, 
and then what are the cases that we 
can look at a little bit differently and 
move them out of the court system if 
at all possible?” •

—Julia Cardi, JCardi@circuitmedia.com

STARK: I agree with that. 
I think we’re doing the same thing 

in a number of our offices: looking 
at the space plan, smaller offices,  
looking at hoteling, thinking about all 
those things, but, really, more focus-
ing on the central spaces. 

Because even though this has 
proven that we can all work remotely, 
it is not an easy way to keep a unit to-
gether, right? 

The culture, the things that bring 
us together as a firm, that thing that 
make us want to practice together, 
those are all things that we can do 
from a remote location, but that are 
so critically important. 

Obviously, we’re all trying to find 

ways to do all those things right now. 
For me, this is really putting a spot-
light on our central locations and our 
shared spaces. How do we focus on 
that ability to spend time physically 
together more than how big is some-
body’s corner office?

LIST: You brought up a very, very 
good point that we’re addressing right 
now and that is our space needs. 

The space we’re in, while we love 
it, is not very conducive to a function-
ing economical unit.

 We think we can downsize sig-
nificantly and get more economical. 
This just shows us that physical space 
is not critical.  Our folks can, and are, 
operating at full capacity without 
anybody stepping foot in the office. It 
really will have it potential to change 
the landscape. •
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derly inmate was $5,900, compared to 
$1,000 for an inmate under 55, accord-
ing to the Texas Department of Crim-
inal Justice.

Many inmates entered prison un-
healthy to begin with, weakened by 
drug use, poor nutrition, irregular 
sleep patterns and other examples of 
hard living. 

Consequently, prison experts peg 
55 as the starting point for old age in 
prison and generally rank prisoners as 
being 10 years older physically than 
residents on the outside.

“Unfortunately, a lot of our pa-
tients have not had great health care 
coming into prison,” said Dr. Owen J. 
Murray, the prison system’s vice pres-
ident for offender health services, who 

oversees health care for 80% of the 
state’s inmate population. “And this 
isn’t unique to Texas. The same thing 
is going on in every state.”

Prisons built to house young and 
middle-age lawbreakers continue to 
be retooled to accommodate prisoners 
who are no longer physically able to 
climb onto a top bunk or can’t make the 
long trek down a prison corridor with-
out a walker, cane or wheelchair. Many 
are bedridden or suffer from dementia.

William Mays, a 60-year-old former 
investor who ended a five-year prison 
sentence for securities fraud in Oc-
tober, recalls watching older inmates 
trying to make their way through daily 
prison life. “They’re not as mobile as 
they used to be,” he said. “This is like 
going to boot camp at 60.” •

— David Montgomery, distributed by Stateline, 
an initiative of the Pew Charitable Trusts


